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December 7, 2022 
 
Roxanne L. Rothschild 
Executive Secretary 
National Labor Relations Board 
1015 Half Street, S.E. 
Washington, D.C. 20570-0001 
 

RE: Comments on National Labor Relations Board “Standard for Determining Joint-
Employer Status,” RIN 3142-AA21  

 
Dear Ms. Rothschild, 
 
On behalf of Job Creators Network (JCN), I am submitting comments regarding the National 
Labor Relations Board (NLRB) Notice of Proposed Rulemaking entitled, “Standard for 
Determining Joint-Employer Standard,” which was published in the Federal Register on 
September 7.1 The proposal would create tremendous legal uncertainty for millions of 
businesses across the country. And, like most government regulations, the NLRB proposed rule 
would disproportionately hurt America’s small business owners.  
 
JCN is a nonpartisan organization founded by entrepreneurs who believe that many 
government policies are getting in the way of the economic freedom that helped make this 
country prosperous. We believe the best defense against bad government policy is a well-
educated public and accomplish this by educating employees of Main Street America. In this 
way, we help protect the 85 million people who depend on the success of small businesses. 
 
JCN is concerned that the NLRB proposed rule would upend the laws governing who is and is 
not a joint employer that are critical to the operation of the nearly 800 million franchisee 
businesses2 across the country and the hundreds of millions more small businesses who 
contract with other businesses to provide goods and services that ensure their businesses run 
as efficiently and effectively as possible. 
 
In this comment, JCN provides the Board with the practical problems that will result from its 
proposal. In addition, we identify procedural and legal concerns with the rule that impact 
America’s small business community. 
  

 
1 87 Fed. Reg. 54,641. 
2 Statista, “Number of franchise establishments in the United States from 2007 to 2021 with a forecast for 2022” 
https://www.statista.com/statistics/190313/estimated-number-of-us-franchise-establishments-since-2007/ (last 
visited Dec. 2, 2022). 
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Background 
 
In 2020, the NLRB published a final rule that gave business owners across the country certainty 
they never had when it came to determining who is and is not a joint employer. This bright-line 
rule gave business owners a check list that was based on common sense. It viewed 
franchisor/franchisee relationships and contractor/subcontractor relationships in the same way 
as the businesses and employees operating in them.  
 
For example, an employee of a McDonald’s franchise in Des Moines, Iowa does not call 
headquarters in Chicago to ask for an adjustment to her work schedule. An employee of 
Starbucks in Mobile, Alabama does not call Seattle to say he is sick that day and will not be able 
to come in. Why? Because the workers at these franchise locations understand who they work 
for – the franchisee, not the franchisor. Similarly, a security officer working in the lobby of a big 
office building doesn’t call the commercial leasing company when she has a question about her 
paycheck, she calls the security firm that hired her. 
 
But under the NLRB proposed rule, these distinctions will disappear, threatening to make 
employees of companies in virtually any business-to-business relationship employees of both 
businesses. This does not have to be.  
 
In 2020, after extensive comment, the NLRB created a thoughtful, straightforward standard 
that made it easier than ever before for employers and employees alike to determine when a 
joint employment relationship exists.3 But the 2020 rule, which was developed after extensive 
comment, never had an opportunity to take effect. The over ten thousand commenters and the 
NLRB itself have not had an opportunity to analyze its impact on employers and employees and 
the overall economy. Instead, NLRB developed a completely new rule. And the new proposal is 
not tethered to any previous legal standard. NLRB’s proposed rule eviscerates the bright lines 
of the 2020 rule and takes joint employer law to a place it has never been before. As a result, 
the proposed rule will only lead to confusion for everyone.  
 
As Members Kaplan and King explain in their dissenting view, the Board offers “no valid 
justification for launching a second resource-intensive joint-employer rulemaking. They do not 
purport to rely on any experience under the 2020 Rule. Indeed, they cannot do so, since the 
Board has yet to apply it in a single case. Nor do they rely on any court precedent postdating 
the 2020 Rule’s publication or on any factual developments, much less any seismic shift in 
American workplaces.”4  
 
  

 
3 85 Fed. Reg., 11184 (February 26, 2020) 
4 87 Fed. Reg., at 54,652. 
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Practical Impact:  The Proposed Rule Threatens the American Dream for Budding 
Entrepreneurs 

What’s the big problem with a nebulous joint employer definition that effectively imposes joint 
employer status on every business-to-business relationship? It threatens to destroy the 
franchising and contracting business models upon which the American, and even world 
economies, rely. And these business models have been proven routes to small business success 
for millions of business owners across America. The franchise model alone is responsible for 8.2 
million jobs and $474.2 billion in GDP.5 

Joint employer means joint liability. Under the NLRB’s proposed rule franchisors and 
contractors could be responsible for the hundreds of daily decisions made by their franchisees 
and sub-contractors. To protect themselves from a slew of lawsuits, franchisors and contractors 
will have to become far more discerning with whom they franchise and contract. Established 
players with a long history of success: in. Risky upstarts trying to achieve the American Dream 
of small business ownership: out. 

But even existing franchisees would feel consequences as franchisors are forced to become 
more hands on in an effort to prevent lawsuits. Franchise owners would turn from small 
business owners into managers under a micromanaging corporate parent. Not exactly what 
they signed up for. 

And sadly, this is the best-case scenario. Inevitably, bigger businesses, seeking to reduce 
liability, will just cancel their contracts with small firms. Franchisors will relegate its 
entrepreneurial, independent franchisee owners to managerial status. American Dream: 
decimated for millions. 

NLRB’s Initial Regulatory Flexibility Analysis Is Fundamentally Flawed 

The Regulatory Flexibility Act requires agencies promulgating proposed rules to prepare an 
Initial Regulatory Flexibility Analysis (IRFA) and to develop alternatives wherever possible, when 
drafting regulations that will have a significant impact on a substantial number of small entities. 
Agencies do not have to prepare an IRFA if the agency head certifies that the rule will not have 
a significant economic impact on a substantial number of small entities. 

In its proposed rule, the Board finds it “unlikely that the proposed rule will have a significant 
economic impact on a substantial number of small entities.” It asks for “public input on this 
hypothesis” and “prepared an IRFA to provide the public the fullest opportunity to comment on 
the proposed rule.”  

 
5 International Franchise Association, “National Economic Impact of Franchising,” https://franchiseeconomy.com/ 
(Last visited Dec. 2, 2022). 
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For the reasons set forth throughout this comment JCN believes the Board’s proposed rule will 
have a significant economic impact on a substantial number of small entities and should be 
certified as such. Moreover, we find significant deficiencies in the NLRB’s IRFA. 

1. NLRB’s IRFA Does Not Identify All Impacted Businesses 

NLRB’s IRFA identified small contractors and subcontractors, temporary help service providers 
and users, franchisees, and labor unions as small entities that would be affected by the 
proposed rule.6 JCN does not believe this to be a comprehensive list. For example, NLRB’s 
proposed rule easily could reach to a business that has subsidiaries with employees and even 
joint ventures and partnerships where one member or partner has employees. Aside from the 
sole proprietor, it is hard to determine what businesses would not be covered by the proposed 
rule since the standard is so vague and amorphous. Only decades of court decisions will tell us 
who is in and who is out under the NLRB’s proposed rule. 

2. NLRB’s IRFA Significantly Underestimates the Cost of Compliance with the Proposed 
Rule 

The Board only estimates one hour of time for a small employer to read and understand the 
proposed rule at a cost of under $150 per small business. Putting aside the Board valuing a 
small business owners time at $150/hour, with all the talents and work he or she brings to bear 
to the business every day, the Board’s estimate would only be sufficient for the exceedingly 
small number of small business owners who have no intention of complying with it. Small 
business owners work hard to follow the law. And the burden of doing so falls directly on them. 
They are the compliance officers for their businesses, they do not have lawyers or dedicated 
staff on hand to read this 23-page rule and draft a compliance plan.  Much less help them 
implement one. 

As we have stated, this proposed rule breaks new legal ground. Small businesses are fending for 
themselves to understand what this proposed rule will mean for their business. One hour will 
not do it. And a small business owner would be opening herself up to significant legal jeopardy 
were she to try to figure out what this proposed rule means for her business without consulting 
an attorney who undoubtedly will be charging more than $150 an hour. 

Moreover, as the Small Business Administration’s Office of Advocacy rightly points out, the 
Board itself “acknowledges that employers may choose to rearrange their business 
relationships ‘to minimize risk of joint employer status’ but does not estimate any employer 

 
6 87 Fed. Reg. at 54,660. 



 

5 
 

compliance costs.”7  
 

Small businesses will have to restructure their operations if this proposed rule is promulgated. 
As the Office of Advocacy notes, franchisors would likely pull back on the support that they 
provide their franchisees to avoid liability.8 Consequently, franchisees would have to now pay 
outside professionals to provide the guidance they once received from the franchisor. These 
costs will be significant – in the thousands of dollars per year.  

Big businesses likely would restructure contracts with subcontractors, which would require 
changes to operations that cost small subcontractors time and money. Such changes may even 
result in having to scale back the services the subcontractor performs and money the 
subcontractor makes. 

Conclusion 

NLRB’s proposed rule is premature, overbroad, and unnecessary. NLRB should withdraw its 
proposed rule and reinstate the 2020 Final Rule. America’s small businesses and the workers 
they employ deserve a chance to operate under the clarity the 2020 rule provides. If, after a 
few years, adjustments are warranted, so be it. But it is incumbent on the NLRB to at least give 
the 2020 Final Rule a chance to operate before throwing it out for a new, nebulous standard 
that will only add confusion to the millions of small business owners across America who are 
the backbone of our nation’s economy. 

Thank you for your consideration of these comments. Please do not hesitate to contact me with 
any questions you may have. 

 

Best regards, 

 

 

Elaine Parker 
President 
Job Creators Network Foundation 

 
7 Letter of the U.S. Small Business Administration Office of Advocacy regarding, “Standard for Determining Joint-
Employer Status,” (Nov. 29, 2022), at p. 5. https://cdn.advocacy.sba.gov/wp-
content/uploads/2022/11/29104056/Comment-Letter-NLRB-Joint-Employer-Rule-508c.pdf (Last visited Dec. 2, 
2022). 
8 Id. 


