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February 13, 2023 

Ms. Jennifer Hawes 
Procurement Analyst, DOD/GSA/NASA (FAR),  
1800 F Street, NW 
Washington, DC 20405 

 
Re: RIN 9000-AO32, FAR Case 2021-015, “Federal Acquisition 

Regulation: Disclosure of Greenhouse Gas Emissions and Climate-Related 
Financial Risk” 

Dear Ms. Hawes, 

This letter comments on the Department of Defense, the General Services 
Administration, and the National Aeronautics and Space Administration, 
(collectively, “FAR Council”) proposed rule on “Federal Acquisition Regulation: 
Disclosure of Greenhouse Gas Emissions and Climate-Related Financial Risk,” 87 
Fed. Reg. 68,312 (Nov. 14, 2022). The proposed rule implements E.O. 14030, which is 
broadly framed as reducing “climate-related financial risks” and specifically directs 
the FAR Council to consider “requir[ing] major Federal suppliers to publicly disclose 
greenhouse gas emissions and climate-related financial risk and to set science-based 
reduction targets.” Id. § 5(b)(i). 

The proposed rule, while brief, asserts a massive increase in government 
contracting power. To ensure potential contractors are “responsible,” the FAR Council 
proposes that “significant” contractors (meaning those who received $7.5 million or 
more, but not exceeding $50 million in federal contract obligations in the prior year) 
and “major” contractors (meaning those who received more than $50 million in federal 
contract obligations in the prior year) must (1) inventory and report the greenhouse-
gas emissions produced by their operations (“Scope 1”), and (2) inventory and report 
emissions generated to produce any purchased electricity they consume (“Scope 2”).  

Major contractors would be further required to (3) inventory and report any 
other third-party emissions that can be traced to the contractor’s activities, including 
emissions produced by materials suppliers, third-party logistics providers, waste 
management suppliers, travel suppliers, lessees and lessors, franchisees, retailers, 
employees, customers using the contractor’s products, etc. (“Scope 3”). Finally, major 
contractors would also need to (4) set “science-based” targets for how they plan to 
personally fulfill the ambitions of the Paris Agreement and, along the way, comply 
with not one (or two or three) but four third-party standards in a grab-bag of climate-
related inventories, disclosures, questionnaires, plans, and targets. 
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These disclosures are similar to climate-related risk disclosures the SEC 
proposed last year. And like the SEC’s proposal, despite being couched in the 
language of improved financial performance, the proposed rule is really just one more 
piece of the Biden Administration’s “whole-of-government approach to put climate 
change at the center of our domestic, national security, and foreign policy.” Remarks 
by President Biden Before Signing Executive Actions on Tackling Climate Change, 
Creating Jobs, and Restoring Scientific Integrity (Jan. 27, 2021). So, while at times 
nodding towards efficiency, the proposed rule makes clear that its true purpose is to 
“shift markets, drive innovation, and be a catalyst for adoption of new norms and 
global standards,” and to create and require a “social license to operate” a business. 
87 Fed. Reg. at 68,318, 68,320.  

That transformation is far beyond the FAR Council’s statutory authority. 
Congress gave the President and the FAR Council authority to regulate the 
procurement and supply of nonpersonal services through the Federal Property and 
Administrative Services Act of 1949 (“Procurement Act”). But the Procurement Act is 
only aimed at making “the government’s entry into contracts less duplicative and 
inefficient,” not imposing climate standards on thousands of businesses and hundreds 
of billions of dollars in contracts annually. Kentucky v. Biden, 23 F.4th 585, 605 (6th 
Cir. 2022); see also West Virginia v. EPA, 142 S. Ct. 2587, 2609 (2022) (an agency 
seeking to exercise significant powers must identify “something more than a merely 
plausible textual basis for the agency action” and “instead must point to ‘clear 
congressional authorization’ for the power it claims”). The proposed rule would also 
violate the private non-delegation doctrine by outsourcing its policy standards to 
private groups and international entities and violate the First Amendment by 
compelling controversial speech. Finally, the proposed rule would be arbitrary and 
capricious for multiple reasons, including failure to consider applicable costs and 
exempting various entities without an adequately reasoned basis.  

And even if none of the above were true, the proposed rule is simply bad policy. 
Climate change disclosures are entirely unrelated to whether a company is 
responsible enough to sell goods to the federal government. They are instead about 
implementing the Biden Administration’s “whole-of-government approach” to climate 
change and driving compliance with the Paris Agreement, which is non-binding and 
has never been ratified by the Senate. This target is not grounded in “science”—no 
matter what the cloying name of Science Based Targets Initiative (“SBTi”) suggests—
but in political aspirations. And even if targets in the Paris Agreement were 
reasonable, coercing U.S. companies into reducing their emissions will not reduce 
global emissions or the effects of climate change. Instead, it will merely cause U.S. 
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companies to divest from fossil fuels, which would be bad for U.S. industry and bad 
for U.S. geopolitical influence. 

I. The Proposed Rule Exceeds the FAR Council’s Authority Under 
the Procurement Act 

Neither the proposed rule nor E.O. 14030 points to any statutory authority to 
support climate-related disclosures for government procurement. But as several 
courts have recently explained, the President’s authority to prescribe policies and 
directives for procurement flow from the Procurement Act. See Louisiana v. Biden, 
55 F.4th 1017, 1020 (5th Cir. 2022); Kentucky, 23 F.4th at 603–05. “The Procurement 
Act states that its purpose ‘is to provide the Federal Government with an economical 
and efficient system’ for procurement, contracting, and other related activities.” 
Louisiana, 55 F.4th at 1020 (quoting 40 U.S.C. § 101). “It also enables the President 
to ‘prescribe policies and directives that the President considers necessary to carry 
out [the Procurement Act],’ provided that ‘[t]he policies must be consistent with [that 
statute].’” Id. (quoting 40 U.S.C. § 101). 

The FAR Council was created to “assist” with this procurement, 41 U.S.C. 
§ 1302, and has “exclusive authority to ‘issue and maintain . . . a single Government-
wide procurement regulation, to be known as the Federal Acquisition Regulation.’” 
Louisiana, 55 F.4th at 1020 (quoting 41 U.S.C. § 1303(a)(1)). The FAR Council, in 
following the President’s directions, is bound by the limitations imposed by the 
Procurement Act. Georgia v. President of the United States, 46 F.4th 1283, 1300 (11th 
Cir. 2022) (“[A]ny policy the President issues using his procurement power must 
‘carry out’ and be ‘consistent with’ the operative provisions of the Act. . . . That means 
that the agencies and officials the President directs must themselves have authority 
under the [Procurement] Act to carry out those instructions.”). Executive Orders 
cannot expand on this authority because the Procurement Act only “authorizes 
Executive Orders ‘necessary to effectuate [its] provisions.’” Chrysler Corp. v. Brown, 
441 U.S. 281, 304, n.34 (1979). 

A. The plain text of the Procurement Act limits the FAR Council 
to regulating inward. 

The Procurement Act was passed amid a “‘procurement free-for-all’” after 
World War II. Kentucky, 23 F.4th at 606 (quoting James F. Nagle, A History of 
Government Contracting 411 (2d ed. 1999)). To address this problem, the Act “aimed 
to ‘integrate[ ] and centraliz[e]’ procurement responsibility to prevent agencies from 
‘unnecessary buying’ of ‘the same articles in the same markets.’” Id. (quoting S. Rep. 
No. 80-1413, at 2, 3 (1948)). The plain text of the Procurement Act reflects this goal, 
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limiting the policies and directives prescribed by the President (and subsequent FAR 
Council regulations) to creating “an economical and efficient system” for “[p]rocuring 
. . . property and nonpersonal services,” including implementing “principles and 
standards of accounting for property” and “standard purchase specifications and 
standard forms and procedures” for the goods and services that they procure. See 40 
U.S.C. §§ 101, 121, 506. The Sixth Circuit explained that this text, when read in light 
of the statute’s stated purpose, gives the President the “statutory authority to 
implement an ‘economical and efficient’ method of contracting—a ‘system,’ in other 
words—to obtain” goods and services. Kentucky, 23 F.4th at 604. It does not authorize 
the President to impose requirements on contracting parties “to make them more 
‘economical and efficient.’” Id. 

Put another way, the Procurement Act is internally focused, authorizing 
regulations that would improve government economy and efficiency, not that of 
contractors. Commonwealth v. Biden, 57 F.4th 545 (6th Cir. 2023) (“We don’t dispute 
the stay panel’s conclusion that ‘system’ points the court’s analysis inward.” (quoting 
Recording of Oral Argument at 26:32–26:39)). Most of the regulations promulgated 
by the FAR Council reflect this understanding. The proposed rule, by contrast, seeks 
to potentially—maybe—improve the supposed efficiency of contractors, not the 
government. See, e.g., 87 Fed. Reg. at 68,319 (“Companies who are required to 
publicly disclose their GHG emissions and climate risks may be prompted to 
thoroughly investigate their operations and supply chains, which may, in turn, reveal 
opportunities to realize efficiencies and manage risks. Any efficiency improvements 
would, in turn, flow into the company’s performance on Federal contracts.”)  

Because the Procurement Act does not empower the President or the FAR 
Council to impose externally facing regulations for contractor efficiency, the proposed 
rule exceeds its statutory authority. See Commonwealth, 57 F.4th at 553; Kentucky, 
23 F.4th at 604; Georgia, 46 F.4th at 1295–97. 

B. Even if the “close nexus” test applies, the proposed rule fails. 

The government has previously argued that some regulation of contractor 
behavior is permissible, provided it has a “sufficiently close nexus to the values of 
providing the government an economical and efficient system for . . . procurement 
and supply.” UAW-Lab. Emp. & Training Corp. v. Chao, 325 F.3d 360, 366 (D.C. Cir. 
2003). But as the Eleventh Circuit explained, the “close nexus” test conflicts with the 
text and structure of the plain meaning of the Procurement Act. Georgia, 46 F.4th at 
1297–1300. The Fifth Circuit agrees that the “close nexus” test is untenable. 
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Louisiana, 55 F.4th at 1031 (“[T]hough the government suggests that the ‘close nexus’ 
test provides such a line, respectfully, that line is no line at all.”). 

Even if the “close nexus” test applies, the proposed rule fails because it has 
nothing to do with contractors being able to adequately perform their contracts. The 
FAR Council has established some requirements for contractors, but nearly all are 
directed at ensuring that a potential contractor is “responsible”—a term the FAR 
Council has used to mean that a prospective contractor is capable of fulfilling the 
contract. For example, prospective contractors are expected to “[h]ave adequate 
financial resources to perform the contract,” “[b]e able to comply with the required or 
proposed delivery or performance schedule,” and “[h]ave the necessary production, 
construction, and technical equipment and facilities.” FAR § 9.104-1. Such rules have 
a “close nexus” to government efficiency because they prevent the government from 
wastefully entering contracts that risk not being fulfilled according to their terms.  

While the proposed rule couches its proposed climate disclosures in the 
language of “responsibility,” it radically changes the definition of the term. Under the 
proposed rule, a major contractor would be presumed “nonresponsible” unless it 
completes the full suite of proposed climate disclosures. 87 Fed. Reg. at 68,317–18. 
The proposed rule makes no mention of how this improves the likelihood that the 
contractor can complete the contract or even how it might make the process of 
government contracting more economical and efficient. Instead, the proposed rule 
only explains how it will make disclosures more efficient, which “may” prompt 
companies to “investigate their operations,” which “may, in turn reveal opportunities 
to efficiencies,” which may “flow into the company’s performance on Federal 
contracts.” Id. at 68,319–20. Four degrees of separation is not “close.” 

Any nexus is further attenuated because many of the “contractors” who would 
be captured by the proposed rule are more accurately described as “suppliers.” See 
E.O. 14030 § 5(b)(i) (referencing “major Federal suppliers” (emphasis added)). The 
Procurement Act does not define “contractor,” but the FAR Council uses that term to 
refer both to companies that “provide products” and those that “perform services.” 
FAR § 1.102-2(a)(3). While “the Government has a much freer hand in dealing with 
citizen employees than it does when it brings its sovereign power to bear on citizens 
at large,” NASA v. Nelson, 562 U.S. 134, 148 (2011) (cleaned up), that “freer hand” is 
more applicable “to federal contractors on, for example, federal job sites,” Louisiana, 
55 F.4th at 1032. Any federal authority to regulate “contractor” behavior diminishes 
with each step the contractor is removed from the government. See id. Suppliers are 
far removed, especially when they provide commercially available or off-the-shelf 
goods.  
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Ultimately, the Procurement Act focuses on efficiencies of the government’s 
contracting system. This reflects the common sense that any contractor efficiencies 
are already incentivized by the government’s requirement to award contracts to the 
lowest bidder. But the proposed rule illogically assumes that potential government 
contractors have been blind or simply chosen not to realize these efficiencies, and will 
foolishly persist until the FAR Council saves them from ignorance. That is wrong. 
The reality is that government mandated disclosure requirements will not make 
contractors more efficient, only less. 

C. The lack of clear statutory authorization is underscored by the 
major questions doctrine. 

The FAR Council’s lack of statutory authority for the proposed rule is 
underscored by the major questions doctrine. The Supreme Court has explained that 
the major questions doctrine prevents agencies from exercising “powers of vast 
economic and political significance” without clear authorization from Congress. Ala. 
Ass’n of Realtors v. Dep’t of Health & Hum. Servs., 141 S. Ct. 2485, 2489 (2021) 
(cleaned up). The agency must identify “something more than a merely plausible 
textual basis for the agency action” and “instead must point to ‘clear congressional 
authorization’ for the power it claims.” West Virginia, 142 S. Ct. at 2609. 

The proposed rule’s claimed power to reject contractors unless they track and 
report greenhouse-gas emissions, assess climate risk, and make plans to eliminate 
their greenhouse-gas emissions are clearly of vast economic significance. “[T]he 
federal government is no ordinary market participant,” Louisiana, 55 F.4th at 1028, 
and the proposed rule would regulate the behavior of thousands of companies 
engaged in a government contracting industry that totals over $650 billion annually, 
see 87 Fed. Reg. at 68,313. The Department of Labor has further indicated that 
roughly “one-fifth of the entire U.S. Labor Force” is “employed by federal contractors.” 
See id. (quoting Dep’t of Labor, History of Executive Order 11246, https://www.dol.gov/
agencies/ofccp/about/executive-order-11246-history (last accessed Feb. 3, 2023)). 

The proposed rule is also of vast political significance. America’s climate 
change policy is “the subject of an earnest and profound debate across the country.” 
West Virginia, 142 S. Ct. at 2614. Congress is constantly considering (and often 
rejecting) new bills to regulate emissions. See id. While some states are moving 
aggressively to accelerate a transition to wind and solar power and the electrification 
of vehicle fleets, other states oppose efforts to shift energy investment and generation 
from oil and gas to other sources. But the proposed rule seeks to settle this debate by 
implementing the Biden Administration’s “whole-of-government approach” to climate 
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change and effectively imposing the Paris Agreement on federal contractors. See, e.g., 
87 Fed. Reg. at 68,316 (explaining major contractors will have to commit to targets 
“necessary to meet the goals of the Paris Agreement”).  

While meeting the Paris Agreement may be the Biden Administration’s policy 
goal, that agreement has never been ratified by the Senate, much less implemented 
by Congress. Because the Paris Agreement is not United States law (nor binding on 
the United States in any way), it cannot be the basis for agency action, let alone a 
substitute for clear authorization from Congress. Executive Orders are equally 
inadequate, no matter how many the proposed rule cites, see id. at 68,328, and 
especially when they conflict with the statute Congress actually passed. 

Moreover, the FAR Council has no “comparative expertise” in setting emissions 
standards and climate regulation. As the Supreme Court explained in West Virginia, 
“[w]hen an agency has no comparative expertise in making certain policy judgments, 
. . . Congress presumably would not task it with doing so.” 142 S. Ct. at 2612–13 
(quoting Kisor v. Wilkie, 139 S. Ct. 2400, 2418 (2019)). “[S]kepticism may be merited 
when there is a mismatch between an agency’s challenged action and its 
congressionally assigned mission and expertise.” Id. at 2623 (Gorsuch, J. concurring). 
Congress gave the FAR Council a limited and focused mission to facilitate an 
economical and efficient procurement system, not to set and implement climate 
policy. This results in a strong presumption that Congress did not grant the FAR 
Council authority to require emissions disclosures or declining greenhouse-gas 
emissions targets for thousands of government contractors. 

All of this proves that Congress did not hide authority to backdoor a 
controversial and non-binding international agreement about climate change in a 
long-extant statute designed to facilitate the economical and efficient procurement of 
goods and services. “Other statutes setting out procurement rules show that when 
Congress wants to further a particular economic or social policy among federal 
contractors through the procurement process—beyond full and open competition—it 
enacts explicit legislation.” Georgia, 46 F.4th at 1297. Examples range from certain 
minimum wage and cyber-security requirements to prohibiting contracts with 
companies that have criminally violated air pollution standards. Id. (citing the 
Service Contract Act of 1965, 41 U.S.C. § 6704; the SECURE Technology Act of 2018, 
41 U.S.C. § 4713; and the Clean Air Act Amendments of 1970, 42 U.S.C. 
§§ 7413(c), 7606). The proposed rule identifies no similar statutory authority. 

Because there is no clear congressional authorization for the proposed rule, it 
would violate the major questions doctrine. Cf. Commonwealth, 57 F.4th at 552; 
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Kentucky, 23 F.4th at 606–09; Louisiana, 55 F. 4th at 1033–35; Georgia, 46 F.4th at 
1295–96. 

II. The Proposed Rule Would Violate the Private Nondelegation 
Doctrine 

The Supreme Court has explained that delegation to “private persons” is 
“legislative delegation in its most obnoxious form,” because “it is not even delegation 
to an official or an official body, presumptively disinterested, but to private persons 
whose interests may be and often are averse to the interests of others in the same 
business.” Carter v. Carter Coal Co., 298 U.S. 238, 311 (1936). “Private entities” 
cannot make laws or set regulatory standards because they “are not vested with 
‘legislative Powers.’ Nor are they vested with the ‘executive Power,’ which belongs to 
the President.” Dep’t of Transp. v. Ass’n of Am. R.Rs., 575 U.S. 43, 62 (2015) (Alito, 
J., concurring). Thus, “[t]o ensure the Government remains accountable to the public, 
it cannot delegate regulatory authority to a private entity.” Texas v. C.I.R., 142 S. Ct. 
1308, 1309 (Mar. 28, 2022) (statement of Alito, J., joined by Thomas and Gorsuch, 
JJ., respecting the denial of certiorari) (cleaned up).  

Courts have interpreted the private nondelegation doctrine to mean that “that 
a private entity may wield government power only if it functions subordinately to an 
agency with authority and surveillance over it.” Nat’l Horsemen’s Benevolent & 
Protective Ass’n v. Black, 53 F.4th 869, 881 (5th Cir. 2022) (quotations omitted). “If 
the private entity does not function subordinately to the supervising agency, the 
delegation of power is unconstitutional.” Id.  

Here, the proposed rule authorizes SBTi to set criteria and validate targets for 
reducing greenhouse-gas emissions that major government contractors must adopt 
or be presumed “nonresponsible.” The FAR Council does not propose to supervise 
SBTi, does not propose to review or supplement its criteria in any way, nor even 
attempt to tie its criteria to the specific goals of the Procurement Act. The only 
guidance is that emissions-reduction targets must be consistent with whatever “the 
latest climate science deems necessary to meet the goals of the Paris Agreement,” 
although “latest climate science” remains undefined, leaving SBTi to pick and choose 
whatever “science” it wants to follow. 87 Fed. Reg. at 68,314. This gives SBTi an 
effectual veto over potential government contractors that don’t comply with whatever 
criteria SBTi demands.1 

 
1 SBTi will be rewarded handsomely for its trouble as well, charging $9,500 per major 

contractor every five years for an estimated $278,280,475 annually. 87 Fed. Reg. at 68322. 



   

9 
 

The proposed rule also requires contractors to report their climate risk on a 
questionnaire prepared by CDP. Again, the FAR Counsel does not propose to 
supervise CDP, does not propose to review or supplement its questions in any way, 
nor even attempt to tie those questions to the specific goals of the Procurement Act. 
This leaves CDP free to frame questions however it wants to manipulate the realm 
of acceptable answers. The proposed rule does not address whether CDP can 
determine if answers are acceptable, but the fact remains that the FAR Council has 
no authority over CDP to require acceptance of all answers, resulting again in 
significant leverage and effectual veto power. 

The Fifth Circuit has explained that some private delegation may be 
acceptable when a private group “contribute[s] to a small part of the regulatory 
scheme, merely acting as an aid” to the agency. Nat’l Horsemen’s Benevolent & 
Protective Ass’n, 53 F.4th at 889. But delegation is absolutely forbidden when it 
involves entire aspects of the regulatory scheme, “fettered only by the [agency]’s 
limited review”—or in this case, nonreview. Id. 

The private nondelegation issue is highlighted by the entities involved. The 
proposed rule, for example, would adopt recommendations and standards from the 
Task Force on Climate-related Financial Disclosures (“TCFD”), incorporated in the 
annual CDP questionnaire that major contractors would be required to submit. The 
founder and chairman of TCFD, through his family foundation, is a significant donor 
to CDP and the organizations that partner to form SBTi. See, e.g., How We Are 
Funded, SBTi, https://sciencebasedtargets.org/about-us/funders (last accessed Feb. 
11, 2022); Bloomberg Family Foundation Inc, Form 990-PF (2017), available at 
https://projects.propublica.org/nonprofits/organizations/205602483. The foundation 
also provides funding used for special prosecutors to pursue climate litigation against 
companies. See, e.g., Mark Fitch, Attorney General Tong Using Bloomberg-Funded 
Attorneys to Pursue Environmental Litigation, Yankee Inst. (Oct. 6, 2021), 
https://yankeeinstitute.org/2021/10/06/attorney-general-tong-using-bloomberg-
funded-attorneys-to-pursue-environmental-litigation/. In other words, the proposed 
rule would require contractors to identity highly sensitive information about their 
companies that could be exploited in (spurious) climate litigation, then disclose that 
information to entities led or funded by some of the very same sources financing that 
litigation. The disclosures would even require contractors to explicitly describe their 
vulnerabilities to climate litigation. 87 Fed. Reg. at 68,318 (“Companies following the 
TCFD recommendations will assess . . . transition risks associated with the transition 
to a lower-carbon global economy, the most common of which relate to policy and legal 



   

10 
 

actions[.]” (emphasis added)). Surely this is the “most obnoxious form” of delegation, 
Carter, 298 U.S. at 311. 

Compounding the problem further, SBTi and CDP are international entities. 
If private domestic delegation is bad, outsourcing to international entities is far worse 
and raises serious national security considerations. 

III. The Proposed Rule Would Violate the First Amendment 

“[F]reedom of speech prohibits the government from telling people what they 
must say.” Rumsfeld v. Forum for Academic & Institutional Rts., Inc., 547 U.S. 47, 61 
(2006); see also Janus v. Am. Fed’n of State, Cnty., & Mun. Emps., Council 31, 138 S. 
Ct. 2448, 2464 (2018). In National Inst. of Family & Life Advocates (“NIFLA”) v. 
Becerra, 138 S. Ct. 2361 (2018), the Supreme Court held that government compulsion 
of a disclosure is subject to strict scrutiny unless it is a (1) “law[] that require[s] 
professionals to disclose factual, noncontroversial information in their ‘commercial 
speech’” or (2) a regulation of “professional conduct, even though that conduct 
incidentally involves speech.” Id. at 2372. Otherwise, “such laws are presumptively 
unconstitutional and may be justified only if the government proves that they are 
narrowly tailored to serve compelling state interests.” Id. at 2371 (cleaned up).  

Perhaps anticipating regulations like the one proposed here, the D.C. Circuit 
explained the problem with controversial disclosure requirements, in the context of 
rejecting an SEC regulation requiring disclosures about “conflicts minerals.” See Nat’l 
Ass’n of Mfrs. (“NAM”) v. SEC, 800 F.3d 518, 555 (D.C. Cir. 2015). The court reasoned 
that if such disclosures mandates were allowed, “[w]hy, for example, could Congress 
not require issuers to disclose the labor conditions of their factories abroad or the 
political ideologies of their board members, as part of their annual reports? Those 
examples, obviously repugnant to the First Amendment, should not face relaxed 
review just because Congress used the ‘securities’ label.” Id. 

The proposed rule would be subject to strict scrutiny. The disclosures would be 
controversial both because policy choices relating to climate change are themselves 
controversial, see West Virginia, 142 S. Ct. at 2614, 2621, and because the importance 
of climate-related disclosures to corporate performance is strongly debated. The 
SEC’s recent proposed rule, which would require similar disclosures for publicly 
traded companies, sparked massive debate. See, e.g., Speech by Commissioner 
Roisman on Whether the SEC Can Make Sustainable ESG Rules (June 23, 2021), 
https://corpgov.law.harvard.edu/2021/06/23/speech-by-commissioner-roisman-on-
whether-the-sec-can-make-sustainable-esg-rules/ (“To the extent that there are 
issues included within the ESG umbrella that remain contested among American 
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voters, I believe that such debates are properly and appropriately held amongst 
Americans’ elected officials. . . . We do not have, for example, climate scientists on 
staff. It is fair to question how our staff is equipped to determine which climate or 
environmental information—such as various measures of companies’ greenhouse gas 
emissions, or strategies for adapting to future climate scenarios—is material to an 
investment decision today.”); Letter from Republican Members of U.S. House 
Committee on Financial Services to Gary Gensler, SEC Chairman (July 6, 2021), 
https://www.sec.gov/comments/climate-disclosure/cll12-8873201-240110.pdf (“The 
SEC’s increasing willingness to wade into social and public policy debates, like 
climate change, risks the credibility and independence.”). So too has the current rule. 
See, e.g., Wayne Winegarden, Neither the Department of Defense nor NASA Should 
Be Setting U.S. Climate Policy, Forbes (Jan. 30, 2023). A subjective assessment of 
climate risk is also not “factual.” NIFLA, 138 S. Ct. at 2372. And the proposed rule, 
by its own terms, is not a regulation of “professional conduct,” id., even if that is its 
indirect purpose. 

Strict scrutiny is fatal here. There is no compelling governmental interest 
because the proposed rule, by its own terms, does not conclude it would improve the 
government’s efficiency (and only that it “may” improve contractor efficiency). To the 
extent the FAR Council believes the proposed rule is necessary to “address climate 
change,” 87 Fed. Reg. at 68,319, this only underscores that the proposed rule 
rulemaking is beyond the FAR Council’s statutory authority and is not about efficient 
government contracting. 

The proposed rule is similarly not narrowly tailored, most noticeably because 
it is indefensibly underinclusive, as discussed in Part IV, infra. The proposed rule 
also fails to account for considerations unique to different industries and types of 
contractor, also discussed in Part IV, infra. Instead, for example, the proposed rule 
would require a uniform final target for all major contractors—the Paris Agreement. 

The First Amendment violation is even heightened here for multiple reasons. 
The proposed rule would defer or delegate authority to international entities to frame 
questions each year and collect the required disclosures. See Part II, supra. The 
proposed rule would then require companies to set targets approved by SBTi and its 
interpretation of the latest “science.” Nothing in the governments alleged need for 
this information requires compelling speech to international entities, and according 
to their standards, rather than the government. 

The proposed rule would also require public disclosures and targets for “major” 
contractors. See, e.g., 87 Fed. Reg. at 68,316, 68,318. This betrays any notion that the 



   

12 
 

proposed rule is about collecting information relevant to government contracting, 
confirming what the proposed rule already admits—“[w]hile disclosure alone does not 
reduce emissions and climate risk, the expectation of increased public transparency 
and accountability may prompt suppliers to take action.” 87 Fed. Reg. at 68,318. But 
“requiring a company to publicly condemn itself is undoubtedly a more ‘effective’ way 
for the government to stigmatize and shape behavior than for the government to have 
to convey its views itself, but that makes the requirement more constitutionally 
offensive, not less so.” NAM, 800 F.3d at 530 (cleaned up). 

Worse still, if contractors fail to satisfy the proposed rule’s requirements in 
time, their eligibility becomes conditioned on, among other things, “a public 
commitment to comply as soon as possible on a publicly accessible website.” 87 Fed. 
Reg. at 68,316. A public commitment is unnecessary unless its purpose is, again, to 
ensure “public transparency and accountability” and to muster one more raised hand 
that appears to support the Biden Administration’s preferred climate policy. The 
Supreme Court has been clear, however, that a requirement “to participate in the 
dissemination of an ideological message . . . for the express purpose that it be 
observed and read by the public” is unconstitutional compelled speech. Wooley v. 
Maynard, 430 U.S. 705, 713 (1977). 

Accordingly, the proposed rule is undoubtedly “repugnant to the First 
Amendment.” NAM, 800 F.3d at 555.2 

IV. The Proposed Rule Would Be Arbitrary & Capricious 

Besides exceeding the FAR Council’s statutory authority and violating the 
Constitution, the proposed rule would also fail the basic APA requirement for 
agencies to engage in reasoned decision-making. The APA requires courts to “hold 
unlawful and set aside agency action, findings, and conclusions” that are “arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. 
§ 706(2)(A), (C)-(D). “The APA’s arbitrary and capricious standard requires that 
agency action be reasonable and reasonably explained.” FCC v. Prometheus Radio 
Project, 141 S. Ct. 1150, 1158 (2021); see also Motor Vehicle Mfs. Ass’n of U.S., Inc. v. 
State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50 (1983). The proposed rule fails by this 
measure for several reasons. 

First, the proposed rule relies heavily—if not exclusively—on impermissible 
factors. The most glaring offenses are the repeated references to the Paris Agreement 

 
2 These considerations also counsel in favor of reading the Procurement Act narrowly to 

avoid constitutional concerns. See, e.g., Jennings v. Rodriguez, 138 S. Ct. 830, 842 (2018). 
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and the Biden Administration’s corresponding climate goals. See, e.g., 87 Fed. Reg. at 
68,313, 68,316, 68,319, 68,320, 68,323, 68,325, 68,326, 68,329 (proposed 48 C.F.R. 
23.XX02 definition of “Science-based target”), 68,331 (proposed 48 C.F.R. 52.212-3(a) 
definition of “Science-based target”), 68,333 (proposed 48 C.F.R. 52.223-22(a) 
definition of “Science-based target”). The proposed rule even rejected alternatives for 
“failing to advance the E.O.’s stated goals.” Id. at 68,326; see, e.g., id. at 68,325 
(“Several alternatives were considered by not accepted as they would not accomplish 
the intended policy objective of the E.O.”).  

As discussed in Part I, supra, the Paris Agreement is not United States law 
(nor binding on the United States in any way) and cannot be the basis for agency 
action. Executive Orders likewise cannot expand on the Procurement Act, which 
binds the President and the FAR Council. The Biden Administration cannot 
unilaterally announce goals, objectives, or supposed commitments and then bootstrap 
itself into regulatory authority to impose them on the public.  

The proposed rule would thus be arbitrary and capricious because it “relie[s] 
on factors which Congress has not intended it to consider.” State Farm, 463 U.S. at 
43; see also Cmty. Fin. Servs. Ass’n of Am., Ltd. v. Consumer Fin. Prot. Bureau, 51 
F.4th 616, 629 (5th Cir. 2022) (“A rule is arbitrary and capricious if the agency relied 
on ‘impermissible factors[.]’” (quoting BCCA Appeal Grp. v. U.S. EPA, 355 F.3d 817, 
824 (5th Cir. 2003))). 

Second, the proposed rule estimates an unreasonably low cost of compliance. 
While the FAR Council expects the proposed rule to cost around $4 billion over the 
next ten years, 87 Fed. Reg. at 68,321, this assumes that the main cost of compliance 
flows from making the mandatory disclosures, id. at 68,322–23. That assumption is 
untenable. In order to comply with the “science” based targets or to avoid public 
shaming over greenhouse-gas emission disclosures, contractors will need to reduce 
their emissions. This is, indeed, the point of the proposed rule. See, e.g., id. at 68,319–
20. Emissions reductions are not cost free. Contractors will need to make choices to 
prioritize a low emission supply chain over a low-cost supply chain, and the proposed 
rule entirely fails to consider these costs.  

The proposed rule also ignores the staggering costs that will fall on the 
countless third-parties who will need to provide data (or make changes to their 
business) so major contractors can in turn report (or lower) their Scope 3 emissions. 
This number may very well dwarf all other estimates combined. 

The proposed rule further neglects the effects of inflation by setting hard 
bottom lines for contractors to be considered “significant” or “major.” Prices have gone 
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up more than 8 percent since the rule was written and will likely continue to rise. 
Monthly 12-month Inflation Rate in the United States from January 2020 to December 
2022, Statista (Jan. 13, 2023), https://www.statista.com/statistics/273418/unadjusted
-monthly-inflation-rate-in-the-us/ (“The annual inflation rate in the United States 
has increased from 3.2 percent in 2011 to 8.3 percent in 2022.”). That means many 
contractors who were only “significant” in 2021 will become “major” contractors when 
providing the same goods or services, and many more who weren’t even “significant” 
contractors will now be forced to comply with the proposed rule. Both categories will 
only grow in the coming years, increasing the costs of the regulation. 

Failure to consider these factors would render the final rule arbitrary and 
capricious. FCC, 141 S. Ct. at 1158; see also State Farm, 463 U.S. at 43 (“[T]he agency 
must examine the relevant data and articulate a satisfactory explanation for its 
action including a ‘rational connection between the facts found and the choice made.’” 
(quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962))). “Put 
simply, [courts] must set aside any action premised on reasoning that fails to account 
for ‘relevant factors’ or evinces ‘a clear error of judgment.’” Univ. of Tex. M.D. 
Anderson Cancer Ctr. v. HHS, 985 F.3d 472, 475 (5th Cir. 2021) (quoting Marsh v. 
Or. Nat. Res. Council, 490 U.S. 360, 378 (1989)).  

Third, all these costs will be undertaken for only speculative benefits to 
government contracting. The proposed rule explains that contractors “may experience 
benefits in cost saving,” 87 Fed. Reg. at 68,319, and may experience the unquantified 
benefits of “public accountability” that mandatory disclosures bring, id. at 68,320. As 
support for these benefits the rule weakly cites CDP—a entity that, to say the least, 
has a conflict of interest in these matters—which “found that 76 percent of responding 
companies say climate disclosure helps ‘boost their competitive advantage’ and 86 
percent say that ‘protecting and improving the reputation of my organization’ is an 
important benefit of disclosure.” Id. This is hardly a robust cost-benefit analysis. To 
be fair, if the proposed rule goes into effect, companies that make climate disclosures 
will indeed be at a “competitive advantage” because they will have the “social license” 
necessary to compete for government contracts. 87 Fed. Reg. at 68,318. But to 
quantify this as a “benefit” of the rule is circular and beggars belief. 

And even if these contractor efficiency considerations withstood scrutiny, they 
are impermissible for the FAR Council to consider. As discussed in Part I, supra, the 
Procurement Act is directed at government, not contractor efficiency. See, e.g., 
Commonwealth, 57 F.4th at 553; Kentucky, 23 F.4th at 604; Georgia, 46 F.4th at 
1295–97. The consideration of such an “impermissible factor” would, again, render 
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the proposed rule arbitrary and capricious. See State Farm, 463 U.S. at 43; Cmty. Fin. 
Servs. Ass’n of Am., 51 F.4th at 629. 

Fourth, the proposed rule is arbitrary and capricious because it exempts 
various entities, such as tribes, nonprofit organizations, universities, state and local 
governments, and “entities deriving at least 80% of annual revenue from federal 
management and operating contracts” with no reasoned basis. For example, to justify 
the exemption for “[f]ederally recognized tribes or tribal or Native corporations” the 
proposed rule only offers that this is “in accordance with related Federal procurement 
policies and current commercial norms for sustainability reporting.” 87 Fed. Reg. at 
68,314. Which norms? Which policies? And why do these norms and policies outweigh 
the purported benefits of requiring every other significant and major contractor to 
comply with the proposed rule?  

According to a Bloomberg Government analysis, among significant contractors 
“Alaskan native corporations and other tribal related entities account for more than 
$5 billion in fiscal 2022 contracts” and more than 6 percent of total revenue. Patty 
Nieberg, Contractor Climate Reporting Exemptions Draw Industry Questions, 
Bloomberg Law News (Jan. 3, 2023). And that doesn’t even account for major 
contractors.  

The proposed rule also exempts universities, which received $1.4 billion of 
contract revenue in 2022, id., “because a large majority of such institutions that are 
significant or major contractors either already set GHG reduction targets and make 
sustainability disclosures but are likely doing so (in accordance with current 
commercial norms for sustainability reporting) with standards and systems other 
than those specified in this rule,” 87 Fed. Reg. at 68,314. Nonprofit research entities 
are exempt for the same reasons. Id. But if these admittedly less stringent 
disclosures—or no disclosures at all if only a “majority” of universities and nonprofit 
research entities “likely” make them—are acceptable for these contractors, then why 
aren’t they acceptable for the rest? The proposed rule nonsensically posits 
noncompliance and compliance. 

Hospitals and nonprofit research entities are also exempt because they may 
have “minimal Scope 1 and Scope 2 emissions and little capacity to manage Scope 3 
emissions and climate risks.” Id. But the same could be said of small businesses, and 
they don’t get the same special treatment for Scope 1 and Scope 2 emissions. 

Other exceptions are even more arbitrary and capricious. Nonprofit entities 
are exempt from reporting Scope 3 emissions, public disclosure, and setting science-
based targets to reduce emissions. Id. Why? The proposed rule doesn’t say. 
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These exceptions make it clear that the proposed rule is not about the goods 
and services obtained by the government, but about implementing climate policy. And 
even then, the exceptions undermine the asserted importance of that issue. This 
deepens an already “significant mismatch” between the proposed rule and its 
justifications, Dep’t of Com. v. New York, 139 S. Ct. 2551, 2565–66 (2019), and 
strongly suggests the Biden Administration is targeting disfavored for-profit 
corporations. 

Fifth, the proposed rule is arbitrary and capricious because it fails to consider 
almost any differences both among industries and types of contractor. Some 
industries necessarily result in more emissions, yet the proposed rule would require 
emissions targets to reach the same endpoint by the same date, even if the technology 
to reduce emissions doesn’t exist. The proposed rule also fails to consider differences 
between service contractors and suppliers, which is an important distinction that 
affects the FAR Council’s regulatory authority. See Part I.B, supra. The proposed rule 
fails to address these radical differences between entities, instead using a single blunt 
instrument to achieve its ends.  

Compounding this problem, SBTi does not treat industries equally. For 
example, “the SBTi is unable to accept commitments or validate targets for companies 
in the [oil and gas] or fossil fuels sectors,” Oil and Gas, SBTi, 
https://sciencebasedtargets.org/sectors/oil-and-gas (last accessed Feb. 11, 2023), 
which would automatically bar them from government contracts.  

The proposed rule also neglects that SBTi, CDP, and TCFD have connections 
to funding sources for climate litigation. The proposed rule never justifies requiring 
disclosure to third parties, let alone to entities with ties to the same funding that 
supports climate litigation against companies like the contractors providing the 
information. 

Again, failure to weigh these considerations would be arbitrary and capricious, 
and not remedying the associated defects would result in a “clear error of judgment” 
and patently unreasonable rule. Univ. of Tex. M.D. Anderson Cancer Ctr., 985 F.3d 
at 475 (quoting Marsh, 490 U.S. at 378); see also FCC, 141 S. Ct. at 1158; State Farm, 
463 U.S. at 43. 

Sixth, the proposed rule is arbitrary and capricious because it requires 
reporting the government’s own emissions. The proposed rule would apply to federal 
contractors, who, by definition, are providing goods and services to the government. 
The government is in the best position to monitor, report, and potentially reduce 
those emissions, rather than imposing costs on contractors to gather information and 
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attempt to set targets about emissions entirely within the government’s control. 
There is no justification to require any reporting of the government’s emissions, let 
alone pressure contractors to pressure the government to lower emissions. 

At bottom, the purpose of the proposed rule is not about improving the economy 
and efficiency of the federal procurement system or even about improving the 
efficiency of government contractors, but about a “whole-of-government approach” to 
addressing climate change. This is beyond the scope of the FAR Council’s authority, 
and the proposed rule’s weak justifications only highlight this fact. 

V. The Proposed Rule is Bad Policy 

While addressing climate change is far beyond the FAR Council’s authority, 
the proposed rule would not even further this illegitimate end. As scholars Paul and 
Julia Mahoney have explained, “climate change is a collective action problem . . . . 
From a strictly financial perspective, it is not individually rational for a fund manager 
[or company] to try to solve it.” Paul G. Mahoney & Julia D. Mahoney, The New 
Separation of Ownership and Control: Institutional Investors and ESG, 2 Colum. Bus. 
L. Rev. 840, 856 (2021). If an individual company, or even an individual nation, 
divests from fossil-fuel assets to meet an internal goal, those assets are likely to be 
bought by some other company or country that does not share the first’s climate 
scruples. As a result, even if every government contractor divested from fossil-fuel 
assets, greenhouse-gas emissions would not decrease and the climate would not 
benefit. See Marcel Kahan & Edward B. Rock, Systemic Stewardship with Tradeoffs, 
NYU L. & Econ. Research Paper No. 22-01 (Dec. 2021), https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=3974697 (“While such a sale would reduce carbon emissions 
at the company level, it is unlikely to affect annual overall emissions as the buyer 
would likely generate emissions at a level equivalent to those of the selling company. 
Indeed, a sale to a less environmentally responsible operator could even increase 
emissions.”). 

And even if the United States could somehow divest entirely from its fossil-fuel 
assets without passing these emissions to foreign entities, global greenhouse-gas 
emissions will continue to rise. Many countries, like China and India, have made long 
term commitments to increase coal production, even as the United States presses to 
reduce its share. Robert Bryce, Soaring Global Coal Use Is Obliterating Emission 
Reductions Achieved in the U.S. Since 2005, RealClear Energy (June 26, 2022), 
https://www.realclearenergy.org/articles/2022/06/26/soaring_global_coal_use_is_
obliterating_emission_reductions_achieved_in_the_us_since_2005_839166.html. 
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This means that no matter what federal contractors do, the overall targets in the 
Paris Agreement will remain unrealized.  

But this is not a huge loss. The Paris Agreement’s targets were based on 
unrealistic predictions of climate change that have proven even more unrealistic in 
recent years. And these targets were aspirational and intended to motivate change, 
not respond to any “science” about the most cost-effective way to mitigate the effects 
of climate change. Rather than cling to these unscientific goals and pursue a 
unilateral energy disarmament, the United States would be better served by making 
positive energy commitments. This means incentivizing environmentally friendly 
energy and manufacturing at home and focusing on reshoring supply chains where 
U.S. emissions are in U.S. control. This strategy would be good for U.S. industry and 
U.S. geopolitical influence, and might actually reduce global greenhouse-gas 
emissions. The proposed rule does the opposite. 

*  * * 

For all the reasons give above, the rulemaking should be withdrawn. 

 
Sincerely, 

 

 
 
Elaine Parker  
President  
Job Creators Network Foundation 

 

 

 

 

 

  


